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PITTMAN, CHIEF JUSTICE, FOR THE COURT:

1.  Robet Smon, J. was convicted of three counts of capitd murder in October of 1990, and
sentenced to deeth on each count. The charges arigineted from his participation in the murders of four
members of the Parker family in Quitman County, Missssppi. Simon hed previoudy been convicted of
one count of cgpitd murder for the murder of Charlotte Parker, but the jury could not reech aunanimous
verdict concerning his punishment o he was sentenced to life imprisonment. See Simon v. State, 633

So. 2d 407 (Miss. 1993) (Simon 1), vacated and remanded, 513 U.S. 956, 115 S.Ct. 413, 130



L.Ed.2d 329 (1994), on remand, Simon v. State, 679 So. 2d 617 (Miss. 1996).! These three
remaning convictions are for the murders of Carl, Bobbie Joe, and Gregory Parker that same evening.
This Court firmed theseverdictson direct goped. See Simon v. State, 688 So. 2d 791 (Miss. 1997)
(Smon 1), cert. denied, 521 U.S. 1126, 117 S.Ct. 2524, 138 L.Ed.2d 1025 (1997).

2.  Smonfiled apro s petition for post-conviction rdief and supporting memorandum with this Court
on April 2, 1998, and dso contemporaneoudy filed amation for leave to amend this goplication should
counse be gppointed to represent him. Counsd was gppointed on January 12, 2001, filed a separate
petition for pog-conviction rdief on July 13, 2002, and filed afind amended petition for pogt-conviction
relief on October 30, 2002. Attached to this petition is a motion for leave to proceed in the trid court.
This opinion addresses the daims raised in dl three petitions. The petitions seek rdief from the guilty
verdictsreturned and deeth sentencesimposed for the murders of Carl, Bobbie Joe, and Gregory Parker.
After due consideration, we find the mation and petitions should be denied.

FACTS

1. Carl and Bobbie Joe Parker, and their children Charlotteand Gregory, werelast ssendiveleaving
thar church around nine odock the evening of February 2, 1990, to return to their home in Quitman
County. Two hours later, a passing maotoris saw ther house burning. Their bodies were found insde.
Cal, Bobbie Joe, and Gregory died from gunshot wounds. Charlotte, dthough shot three times, died of

snoke inhddion.

The case was vacated and remanded for consideration in light of the United States Supreme
Courtsopinionin J.E.B. v. Alabama ex rel. T.B., 511 U.S. 127, 114 S.Ct. 1419, 128 L.Ed.2d 89

(1994).



4.  ThePakers solen pickup truck wasfound parked near the residence of Robert Smon'smother-
irHaw, innearby Clarksdde, Missssippi. Police gpotted two black men flesing the cab of thetruck dmost
an hour after the house fire was discovered. In the bed of the pickup were severd items teken from the
Parkers resdence. A shotgun and two revolverswerefound near the pickup. The Parkers had been shot
withrevolversof the same cdliber asthe revolversfound near thetruck. A witnessidentified Smonasone
of two men who hed golen those two guns fromher lessthan aweek earlier. Acting upon atip provided
by Smon'swife, police discovered apar of wet coverdls and work gloves smdling of smoke locked in
adumpster near the pickup truck. The gloves beonged to Carl Parker.

5.  Smonand Anthony Car were arrested the next day.2 Smon was wearing boots taken from the
Parker resdence when he was areted.  Later, more property taken from the Parkers home, indluding
two wedding rings, was found insde an gpartment lessed by Simon and hiswifein Memphis Tennesse
After hisarest, Smonwasreed hisMiranda rights and confessed to killing the Parkersto police @ the
Quitman County jal. He dso discussed the Parker murders withinmates of the Quitman County jall who
|ater tedtified againgt him.

STANDARD OF REVIEW

6.  According to Miss. Code Ann. § 99-39-27(5):

Unlessit gopearsfrom theface of the gpplication, motion, exhibitsand the
prior record thet the dams presented by such arenat proceduraly barred
under Section 99-39-21 and that they further present a subgtantid
showing of the denid of a dae or federd right, the court shdl by
gopropriate order deny the gpplication. . . .

Carr, in atrid conducted sparady from Smon'strid, was convicted of four counts of capital
murder. See Carr v. State, 655 So. 2d 824 (Miss. 1995). Chronologicdly, Car'strid occurred three

months after Smon'strid for the murder of Charlotte Parker, and one month before Smon'strid for the
murders of Carl, Bobbie Joe, and Gregory Parker.
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Miss. Code Ann. § 99-31-27(5) (2000). See also Jaco v. State, 574 So. 2d 625, 635 (Miss. 1990);
Moorev. Ruth, 556 So. 2d 1059, 1061 (Miss. 1990); Neal v. State, 525 So. 2d 1279, 1281 (Miss.
1987). This Court accepts the wel-pleaded dlegations in the petition astrue. Moore, 556 So. 2d at

1061, 1062.

DISCUSS ON

1. Smonrasesdamsaf error in his Petition and Amended Petition which may be broken downinto
three categories dlegationsof ineffective assgance of counsd; avidlaion of thedisd osurerule announced
inBrady v. Maryland, 373 U.S. 83, 83 SCt. 1194, 10 L.Ed.2d 215 (1963); and a violation of the
double jeopardy dause of the FHfth Amendment to the Condtitution of the United States. In hispro s2
petition and supporting memorandum, Simon a <o dleges error with regard to the effective assstance of
histrid counsd, denid of hisright to counsd during interrogation, changein trid venue, and right to afair
trid. The State responds to some of these dlegations by assarting thet they are procedurdly barred from
examinationby waiver or resjudicata Someof thosedlegaions, aswel astheremaining dlegationswhich
the State does nat contend to be procedurdly barred, are addressed on their merits bdlow. The State
ultimately contends thet none of the issues dited for review have merit. We begin by determining whether
any of the dleged errors assigned for review are procedurdly barred.

CLAIMSPROCEDURALLY BARRED

18.  Pditionsfor post-conviction relief provide prisonerswith aprocedure, limited in neture, to review
those objections, defenses, dams, questions, issues or errors which in practicd redity could not be or
should not have beenraised a trid or ondirect gpped. Miss. Code Ann. 8 99-39-3(2) (2000). Further,

Miss. Code Ann. § 99-39-21 provides:



(1) Falure by a prisoner to raise objections, defenses, daims,
quedtions, issues or errors ether in fact or law which were cgpable of
determinetion at trid and/or ondirect gpped, regardless of whether such
are based on the laws and the Conditution of the date of Missssppi or
of the United States, shdl conditute a walver thereof and shdl be
procedurdly barred, but the court may upon a showing of cause and
actud prgudice grant rdief from the waiver.

(2) Thelitigation of afactud issue at trid and ondirect gpped of
aspedific date or federd legd theory or theories shdl conditute awalver
of dl other date or federd legd theories which could have been raised
under said factud issue and any rdief sought under this artidle upon said
factsbut upon different Sate or federd legd theoriesshdl be procedurdly
barred absent ashowing of cause and actud preudice.

(3) The doctrine of res judicata shal goply to dl issues both
factud and legdl, decided a trid and on direct goped.

(4) Theterm "causg" as usad in this section shal be defined and
limited to those caseswhere the legd foundation uponwhich thedam for
relief isbasad could not have been discovered with reasoneble diligence
a thetime of trid or direct gpped.

(5) The term "actud prgjudice’ as usad in this section shdl be
defined and limited to those errors which would have actudly adversdy
affected the ultimate outcome of the conviction or sentence.

(6) The burden is upon the prisoner to dlege in his mation such
facts as are necessary to demondratethat hisdamsarenot procedurdly
barred under this section.

Miss. Code Ann. 8 99-39-21 (Supp. 2003). "[A]n dleged eror should be reviewed, in soite of any
procedurd bar, only wherethedamisso nove thet it has not been previoudy litigeted, or, perhaps where

an gppelate court has suddenly reversed itsdf on anissue previoudy thought settled” [rving v. State,

498 So. 2d 305, 311 (Miss. 1986).

TheBrady vidaiondam

The Siate dleges that examingtion of the Brady violaiion dam is proceduraly barred asit was
cgpable of being raisad on direct goped, and Simon has made no showing of cause and actud prejudice
waranting rdief from thiswalver. It is uncertain whether Smon had knowledge of officer Thomass

tesimony inthe Carr trid during thetrid of Simon 11, thus making thisissue cgpable of review on direct
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aoped. ThisCourtismerdy left to condder Smon'sdlegation that hewasnot provided with thisstatement
fromthe Carr transoript when it is possble that hisatorney did indeed haveit and usedit. Acoeptingthe
facts dleged in the petitions astrue, the Sate has falled to meet the burden for imposing a procedurd bar
here. The merits of the daim are examined beow.

The Double Jeopardy dam

110. The Sate arguesthat Smon's double jeopardy daim has been decided agang himin Simon ||

and isnow procedurdly barred from review by thedoctrineof resjudicata. Consdering thelanguage used
inrgecting thearguments not discussad on themeritsby theSimon || mgarity opinion, itisdeer thisissue
was decided agang Simon on direct goped. The reguirements for imposing the procedurd bar of res
judicata have been met. The doctrine of resjudicata prohibits any further examination of thisissue onits
merits  Sincethisissue concernsafundamentd right, it isexamined on the meritsbeow in the dternative.

Petition and Amended Petition: Ineffective Asssance of Counsd dams

11. The State argues thet three of Smon's daims of ineffective assstance of counsd found in the
Petition and Amended Peition are procedurdly barred: (1) Smon's dam thet his trid counsd was
ineffective because he falled to offer any corroborating evidence that Smon's confession was coerced as
bothwaived and barred by resjudicata; (2) Smon'sdam that histria counsd wasineffective because he
falled to object that Smon was not brought before ajudge and gppointed counsd in areasonabletimeas
barred by res judicata; and (3) Smon's daim that his trid counsd was ingffective because he falled to
adequatdly question the jury venire about its views about the deeth pendty as barred by resjudicata

A. Failuretooffer corroboratingevidenceof policebrutality/coer ced confession
112. The Sateassrtsthisdam of ineffective asssanceis proceduraly barred asresjudicatabecause

the issue whether Smon's confesson was valuntary has been resolved egaing him. In Foster v. State,
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687 So. 2d 1124, 1135-36 (Miss. 1996), this Court rgjected a prisoner's attempt on petition for post-
conviction relief to rditigete an issue resyled as a daim of ineffective asssance of counsd. The Court
found the true issue had been considered and rejected on direct goped. The Court concluded thet the
prisoner had "restated an old daim under a new title" and the Court was procedurdly barred by the
doctrine of resjudicata from congdering the issue of ineffectiveasssanceonitsmerits. 1d. at 1137. See
also Wiley v. State, 750 So. 2d 1193, 1199-20 (Miss. 1999).

113.  Weagree with the State thet thisissueis procedurdly barred from review by the doctrine of res
judicata. The true issue here is whether the trid court erred in admitting Smon's confesson in light of
evidence it may have beeninvaluntarily mede. In Simon 1, thisCourt affirmed thetrid court'sfinding thet
the confessons were voluntarily made. Simon |, 633 So. 2d at 412-13. Ondirect gpped in Smon 11,
this Court did not consider the merits of thisissue because the gpinion from Simon | rgecting thisdam
controlled, and the doctrine of res judicata prohibited reexamination of theissue. Simon 11, 688 So. 2d
a 810. Sncethe Court hasruled againgt him on direct goped twice, we find that thisdam of ineffective
assgance of counsd is barred from review by resjudicata The merits of thisissue are examined beow
inthe dtemétive

B. Failure to challenge confession admissibility due to delay in initial
appear ance

14. Smon'sdamoaf ineffectiveassganceof counsd for failing to adequatdy chdlenge theadmissibility
of his confessonbecause he was not taken before ajudge and gppointed counsd within aressonabletime
ater hisarrest islikewise barred by the doctrine of resjudicata Again, we agree with the State thet the
true issue hereiswhether Smon wastaken before ajudge and gppointed counsd within aressoncbletime.

See U.R.C.C.C. 6.03; Swinney v. State, 829 So. 2d 1225, 1230-33 (Miss. 2002). This atempt to



recast anoldissueasanew oneisreected for the sameressons mentioned inthe previous paragraph. This
clam aso has been rgected twice by this Court.

C. Failureto adequately question venire about death penalty
115.  Hndly, the State dleges this Court is procedurdly barred by the doctrine of res judicata from
reviewing Smon's dam that his counsd was indfective for faling to question the jury venire adequatdy
about its views on the deeth pendty. The State assarts that this Court examined theissuein Simon ||
when it addressed Issue |, "The lower court erroneoudy removed for cause and prevented defense voir
direof saverd jurorswho did not indicate thet their views on capitd punishment would subgtantidly impalr
thair aaility to follow the law.”
116. The dlegation in Smon's Petition and Amended Petition differ from the issue addressed by the
mgority in Simon 11. Theissue in the petitionsis one of ineffective asssance and not trid court error.
It involves members of the venire which differ from those discussad by the Simon |1 mgority on direct
goped. Although there are amilarities to the chdlenges "for cause” we find tha this issue is not
procedurdly barred because dams of ineffective assstance of counsd were not required to beraised on
direct goped—sincetrid and gppdlate counsd werethe same-and the pecific damisnot one covered by
aprevious dlegation of error in ether direct apped.

Pro Se Pdition Clams

917.  Inhisproseptition and supporting memorandum, Smonrasesfour damsaserror which helisted
ondirect goped inSimon |1 (1) the denid of counsd during theinterrogation before hisfirs gppearance;
(2) the change in venue and resulting disparity in racid makeup of the venire; (3) the admisson of his
confession a trid; and (4) agpedific juror wasremoved “for cause' fromthevenireinviolaion of Batson
v. Kentucky, 476 U.S. 79, 106 S.Ct. 1712, 90 L.Ed.2d 69 (1986). Each of theseissuesiscited aserror
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ondirect goped in Simon 1. Simon |1, 688 So. 2d a 801-04, 806 (Issuell(A) and (C) coversvenue
and racid digparity), 807 (Issue V covers the Batson daim), 810 (Issue IX coversthe McLaughlin
delay infirg gopearance dam-se"B" above-aswel asthe confesson'sadmissoninto evidence). Snce
each of theseissues hasbeen raisad previoudy on direct goped, Smon haswaived reexamingion of these
factsunder different legd theories See Miss Code Ann. 8 99-39-21(2). Reexamingtion of theseissues
isaso barred by the doctrine of resjudicata See Miss. Code Ann. § 99-39-21(3). Given the lengthy
discussons of theseissuesin Simon | and Simon 11, we will not reexamine the merits of these issues
below.

118. There are numerous dlegaions of eror among these petitions which dite no supporting authority.
See Am. Pet. 1142-53; Pet. 1130-41; Pro SelV(h), (1), ()()(@-(), ()(2)-(5); Memo. Clam 1V-Claim
X(0), Clam XI -XIV, pp. 22-26. EvenwhenthisCourt isconsdering apetition for post-conviction relief,
the falure to dte authority means the petitioner's argument lacks persuasion and the issue may be barred
fromreview. Brown v. State, 798 So. 2d 481, 497, 506 (Miss. 2001) (citing Holland v. State, 705
So. 2d 307, 329 (Miss. 1997)). Cf. Gary v. State, 760 So. 2d 743, 754 (Miss. 2000) (this Court may,
a its discretion, refuse to review an assgnment of error not supported by authority yet thisis not an
absolute bar). In thefirg ingance, we find these dleged arors to be proceduraly barred from review.
Mogt of theissues afected aredleged in the pro e petition and memorandum, and they occasondly dlege
eror amilar to, if not exactly the same as, @ror dleged in his petition and amended petition. Wherethis
has occurred, the examination of the Smilar issue and discusson of whether it is procedurdly barred or
without merit should suffice to addressthe issue in the dterndtive. Where the issues do not overlgp and

are not procedurdly barred from examingtion, they are examined on the merits below.



119.  Fndly, Smon dleges erors that were not raised on direct gpped and do not relate to the
effectiveness of counsd: (1) the bias of thetrid judge, (2) the lack of afar trid dueto the racid hodility
of thejury, and (3) the preparation of the jury ralls  Examinaion of these isues has been waived as no
contemporaneous objection was mede a trid and these were not cited as error on direct goped. See
Miss Code Ann. §99-39-21(1). Smon hasnot shown this Court causeto avoid enforcement of thisbar,
nor hasheshown any prgudicd effect thesedlegationshad upon histrid. Therefore, examination of these
issues has been waived, and we will not examine their merits below.

120. Having sated which issues are procedurdly barred, we will examine the merits of the remaining
damsin the three petitions.

CLAIMSEXAMINED ON THE MERITS

l. WHETHER SMON'STRIAL COUNSEL RENDERED HIM
INEFFECTIVE ASSISTANCE DURING THE GUILT AND
SENTENCING PHASES OF TRIAL.

21. Smondamshistrid counsd was defident during the guilt and sentencing pheses of histrid. He
assartsthat these defidendes, individudly or cumulatively, condtitutereversble error. The Sate responds
that dl the daimed defidendes are without merit and diputes the gpplication of cumulaive error to dams
of ineffective asssance of counsd. We begin by reviewing the law of ineffective assstance of counsd.

22. "The benchmark for judging any dam of ineffectiveness [of counsd] mugt be whether counsd's
conduct so undermined the proper functioning of the adversarid processthat thetrid cannot berelied on
as having produced a just result.” Burns v. State, 813 So. 2d 668, 673 (Miss. 2001) (quoting
Strickland v. Washington, 466 U.S. 668, 686, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984)). ThisCourt

restated the two-component test for establishing a dam of ineffective assstance of counsd recently in

Benson v. State, 821 So. 2d 823, 825 (Miss. 2002):
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To eddblish a dam for ineffective assgtance of counsd the

Oefendant mugt prove that under the totdity of the drcumgtances (1) the

counsd's performance was defident and (2) the deficient performance

deprived the defendant of afar trid. Hiter v. State, 660 So.2d 961,

965 (Miss1995) (ating Strickland v. Washington, 466 U.S. 668,

104 S.Ct. 2052, 80 L.Ed.2d 674 (1984)).
The petitioner must mekeboth showings. Wigginsv. Smith,539U.S. |, 123S.Ct. 2527, 2535, 156
L.Ed.2d 471 (2003); Strickland, 466 U.S. & 687, 104 S.Ct. at 2064; Burns, 813 So. 2d at 673;
Neal, 525 So. 2d at 1281.
123.  Withregard to the showing of defident performance, this Court's inquiry will focus on whether
counsd'sperformancefd| be ow an objective Sandard of reasonableness. Wiggins, 123 S.Ct. at 2535;
Williamsv. Taylor, 529 U.S. 362, 391, 120 S.Ct. 1495, 1511, 146 L .Ed.2d 389 (2000); Strickland,
466 U.S. a 688, 104 SCt. a 2064. The determination will congder whether the assstance was
reesonable under dl the crcumstances seen from counsd's perpective a the time, and the prevailing
professond normsfor atorneys. Wiggins, 123 S.Ct. at 2536; Strickland, 466 U.S. a 688, 104 S.Ct.
a 2065;Burns, 813 So. 2d a 673; Neal, 525 So. 2d a 1281. Defense counsd ispresumed competent,
and this Court indulges astrong presumytion that counsd's conduct iswithin the wide range of reesonable

professond asssance. Strickland, 466 U.S. a 689, 104 S.Ct. a 2065; Burns, 813 So. 2d a 673.

24.  With regard to the deprivation of afair trid, the petitioner must show how counsd's erors have
preudiced im. Strickland, 466 U.S. a 693, 104 S.Ct. & 2067; Burns, 813 So. 2da 673-74. The
prejudice $andard which the petitioner must meet in this respect is "a ressoneble probahility thet, but for
counsd'sunprofessond errors, the result of the procesdings would have been different.” Wiggins, 123

S.Ct. at 2542: Strickland, 466 U.S. at 691-94, 104 S.Ct. at 2066-68; Burns, 813 So. 2d at 673-74.
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"A reasonable probahility isa probability suffident to undermine confidencein the outcome™ Wiggins,
123 S.Ct. a 2542; Strickland, 466 U.S. a 694, 104 SCt. a 2068. By way of explanation, if the
petitioner ischdlenging the conviction, the question iswhether thereis areasonable probability thet, abosent
the errors, thefectfinder would have hed areasonable doubt respecting guilt. If the petitioner ischdlenging
the sentence, the quedtion is whether there is a reasonadle probability thet, absent the errors, the
sentencar—induding an gppdlate court to the extent it independently reweighs the evidence-would have
concdluded that the baance of aggravaing and mitigating drcumdances did not warrant desth.
Strickland, 466 U.S. at 695, 104 S.Ct. at 2068, 2069.

125. At this gage in the proceedings, this Court need merely condder whether Simon's petition,
dfidavits, and trid record render it sufficiently likdly thet he recaived ineffective assstance of counsd s0
that an evidentiary hearing should behdld. Neal, 525 So. 2d at 1281. "Put otherwise, onthe papersand
record before us, can we say with confidence thet a any evidentiary hearing (petitioner) will not be eble
to show that he has been denied effective asstance of counsd? If hisgpplication fallson ether of thetwo
prongsof [Strickland v.] Washington, we must terminate the proceedings here” 1 d.

Sentencing Phase Failure to investigate and presant mitigating evidence

7126. Smondlegestha his counsd ineffectivay invedigated and falled to put before the jury mitigating
evidence which might have resulited in alife satence. Spedificaly, he dams that (1) his psychdogica
expert, Dr. William Kdlmean did not deve op meaningful mitigation evidence dueto time condraintsand a
corflict of interegt, and (2) hisatorney'sinvestigation into his background was deficient becauseit did not
reved sriousabuse a thehandsof hisfather. Both, hedams, resulted in awesk casefor mitigation being

placed before the jury.
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27. Smon's case for mitigation oans forty-9x pages of the eighty-aght covering sentencing in the
record. This does not indude his cross-examination of the States sentencing witnesses or dosing
aguments  Smon cdled Dr. William Kadlman, Antoinette Thomas, and Rose Smon (his mather) to
presant mitigating testimony on his behdf.

128. Dr. William Kdlmen was initidly gppointed to examine Anthony Car in preparaion for his
quedruple murder trid. After interviewing Carr, Dr. Kalman drew condusionsabout hisrdaionship with
Smon thet were particularly damning for Smon. Among these condusions were that Carr's rdationship
with Smon was as a on to a surrogate father, and Smon "was the leeder and Anthony [Carr] the
follower." Bardy aweek beforethetrid of Simon |, Dr. Kalman was gppointed to examineSmon. He
met with Smontwice, interviewing himand adminigering tetsof Smon'scognitiveahilitiesand persondlity.
Thetwo mesetings lagted atotd of ten hours Dr. Kadlman testified during the guilt and sentencing pheses
of both Simon | and Simon 11. Simon 1, 633 So. 2d a 409; Simon 11, 688 So. 2d & 798. The
evidence he provided & each trid does not differ in any subgtantid way, lending support to the condusion
thet these medtings were the only times Dr. Kalman met with Smon and were the source of mogt of the
informetion from which Dr. Kalmean drew the condusions he presented in both of Smon'strias

129. Inthesentending phaseof Simon |1, Dr. Kdlmen testified a length concerning Smon'sjob, family
background, and his type of persondity. He sated that Smon did not graduate from high schoal but
obtained his Generd Equivdency Diploma. He hdd adring of jobswhich did not suit him: inthe Army,
a Parchman, and in the private sector. He hdlped his mother with his sblings and loved his wife and
daughter. He was a "'loner,”" and had no tendency towards engaging in frequent violent activities  Dr.
Kdlmean did nat tedify asto any aouse which might have occurred in Smon'shome while hewas growing

up. Simon |1, 688 So. 2d at 810-11.
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130.  Nether did Smon's mather, dthough Smon had lived with her for mogt of hislife Rose Smon
tetified that Smon hdped her raise his sblings, gave her no trouble from schoal, and that she would not
expect himto bevidlent. 1d.

131. Antoinette Thomeas, afriend, had only known Smon for jus over one year. She tedtified thet
Smonhad agood, non-violent reputation, and shehad seen himact kindly and heard reportsof how kindly
he behaved towards his child. | d.

132.  Attached to the amended petition for podt-conviction rdief are afidavitsfrom Smon's older half-
brother Jarry Games, Smon'syounger brother Aaron Smon, Smon'smother Rose, Joe Alford, Ph.D. (a
psychologigt), and Smon'swifeMarthaSimon (undgned). Gamesdaesthet nether trid counsd, hisgeff,
nor Dr. Kalman asked him about Smon's rdationship with his father or his childhood experiences. He
goes on to relae how thar father regularly beat them with a fan bdt gpproximatdy the length of ther
father'sforearm, and how witnessing this and baing subjected to this upset Smon. Games continues by
describing how Simon was a loner like his father, and he recdls ingances where Smon would absent
himsdf from his parents house for daysa atime. He dso rdaes how he and Smon began geding and
how thet antisoaid behavior worsened over time.

133.  In his dfidavit, Aaron Smon daes he was never interviewed by trid counsd. His afidavit
elaborates upon the beatings Smon's father adminidered, caling them "redly bed," leaving bruises and
walts that blood would saep from, and saing thet it "seemed like he was hitting with dl his might.” He
obsarved some of Smon's bedtings

134. Rode Smon describes Smon's father as a "funny-type" person who does not communicate
frequently with anyone, even with her.  She dates that Smon witnessad his father beating his brother

Ganes
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135. Inhisdfidavit, Dr. Alford denouncesDr. Kdlman'sfalureto corroboraehisinterviewswith Smon
by interviewing collaterd sources of information. He speculaesthet Dr. Kalmean restrained histestimony
inSimon | because he had dso done an evauation of Anthony Carr. Furthermore, Dr. Alford censures
Dr. Kdlman'sfalureto testify about the evidence that Carr was psychatic.

136. Addressing fird Smon'sdam thet his psychologist did not develop and offer aufficent evidence
for mitigation due to time condraints and a conflict of interest, we note thet a defendant is not entitled to
the effective assstance of an expert witness. Brown, 798 So. 2d a 499. We consder the effects of the
dleged conflict of interest and the dlegedly poor invedtigation into Smon's abuse higtory by Dr. Kalman
only for the purpose of determining whether Smon'stria counsd was somehow defident.

137.  Tumingnext tothedamsof defident invedigation by Smon'stria counsd, wedo not find thet trid
counsd's conduct fdl bdow the ordinary sandard of assstance of counsd because he did not
inquire-without prompting-into the passibility of abuse of hisdient asachild. The afidavits atached to
the petition, if taken astrue, provethat there were witnesses capablle of testifying in mitigation to this effect
on Smon'sbehdf. However, none of the afidavits Sate thet Smon's trid counsd wes ever told before
or during the sentencing phase of trid that Smon was abused asachild. Smon hasfailed to show inthe
record and in hisaffidavitsthat hiscounsd knew or had reason to know of hispest abusegivenhisand Dr.
Kdlman'sinvestigation. Having failed Strickland'sfirs component, the andyds ends here, yet wedso
note that Smon was not prejudiced by histrid counsd's falure to offer his higory of being abused asa
child as mitigation.

138.  Theaggravaing drcumdances proven below remove any doubt whether there was areasonable
probability the sentence might be different but for counsd's falure to offer Smon's dbuse as a child as

mitigating evidence. Carl and tweve-year-old Gregory Parker were bound hand and foot by ther killers
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and shot twiceeach. They wereshot a point-blank rangein theback, bath times suffering contact wounds
from the barrd of the gun whichkilled them. Carl'sring finger on hisleft hand was cut off by hismurderer,
and Gregory was beaten before hewas shot. Bath bled to degth on thefloor of their living room. Bobbie
Joe Parker was shot in the chest and taken into a bedroom, which the murderers then st ablaze. Her
severdy-charred remainsmade her identification difficult oncethepalicearrived and thefirewas gquenched.
Evidence of Smon's abuse asa child, even if deveoped further a a hearing bdow, would not have hed
areasonable probability of changing the jury's sentence from deeth to life hed it been presented to them.

Therefore, Smon'sdam of ineffectiveassgance a sentending dsofailsto iy Strickland'sprgudice
componen.

139. Totheextet Smon aguesDr. Alfords afidavit provesthat Dr. Kdlman should havetedtified as
to Anthony Carr's occasond psychos s and troubled background, wefind inthe record thet trid counsd's
drategy was obvioudy to kegp this information from the jury as it was devdoped by Dr. Kdlman's
interview of Carr. Car's examination led Dr. Kalman to conclude that Smon was the leader in his
relaionship with Carr. Had Smon'strid counsd asked Dr. Kdlman on the witness sand about hisreport
on Carr's psychosis, the door to admitting Dr. Kalman'scondusonsasto Smon'sleadership would have
been opened for the State to explore. The State could then have admitted the damning portions which
indicate Smon's leedership in his rdaionship with Carr, thus meking Smon's role in the murders more
heinous On crossexamingion of Dr. Kdlman during sentencing, the State atempted to diat tetimony
about his condusons concarning Smon's leedership in their rdationship, but its attempt was thwarted by
Smon'strid counsd'stimey ohjections which thetrid court sudained. Thisdecison wasadrategic one

and does not upply grounds for a dam of ineffective assstance of counsd. To the brief extent Smon
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argues hiscounsd was defident in preparing hismitigation witnessesfor cross-examinaion, areview of the
record does not support this concdlusion.

140.  Conddering the mitigation testimony offered a sentencing asawhole, acoherent casefor Smon's
nontvidlent persondity being overcome by an ingance of violence was presented to the jury by histrid
counsd. Hisfamily, work, and school histories, aswdl ashis good reputation, were effectively presented
to thejury intheform of thetetimoniesof Dr. Kalman, Smon'smother, and Antoinette Thomas: Simon's
trid counsd's use of Scripture and his pless to the jury for mercy during his dosing argument were in
response to the Saes use of Scripture and the srong case it made during its dosing argument.
Furthermore, a petition for pogt-conviction relief is nat the forum to advance ancther theory of mitigation
which trid counsd "should have' offered. Indeed, it isthe way adefendant cdls atention to deficiencies
intheway trid counsd actudly presented mitigating evidence given the drcumdances and information a
thetime. That Smon can now concoct a"better” case for mitigetion provides no weight to the andyss of
whether histrid counsd provided effective assstance when it was rendered in 1990.

41, Conduding the andysis of the sentencing phase of trid, Smon's dlegations of error are without
mait as they do nat pass both components of the test for ineffective assstance of counsd found in
Strickland. Smon hasfailed to show thet it is suffidently likely that herecaived ineffective asssance of
counsd a the sentencing phase of histrid. Therefore, heisnot entitled to ahearing on thismatter, and the
requested relief is denied.

Guilt phase: Fallureto object to, corroborate, or contest certain evidence

42.  Smondlegesthat trid counsd's assgance was ddfident during the guilt phase of histrid because
(1) counsd falled to offer corroborating evidence of his beatings at the suppresson hearing, (2) counsd

faledto object a trid that Smon was not brought before ajudge within areasonabletime, and (3) counsd
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falledto contest contradictionsin the prosecution's case and the Stat€s proof of certain dementsnecessary
to provetheunderlyingfdonies Thefirg twoissueshave previoudy been found to be procedurdly barred.
Wewill briefly discuss their merits now in the dterndive

143. Smondlegestha histrid counsd was defident for faling to corroborate his tesimony &t the
suppression hearing with the tesimony of his mother, wife, and brother, thet he was beeten and his
confessonwas coerced by police. He dso submitsthat their testimony could have given the jury areason
to disregard the confesson a trid had it been offered independently or to corroborate Dr. Kdlman's
testimony that Simon's confesson to palice had been psychologicaly coerced.

144.  Thesourceof thar informeation asto whowasregpongblefor hisvigbleinjurieswas Smon himsdf.
Smon tetified at the suppresson hearing that he hed been injured by police He did not tesiify a trid.
At the suppresson hearing, the testimony of Smon's mother, wife, and brother would have added no
weght to Smon's contention thet his confesson was coerced by the palice who dlegedly beat him.
Ignaring thefact that Smon'sstatementsto hisfamily during ther vist aresdf-sarving and hearsay, towhich
mogt prosecutorswould successfully raise an objection, their testimony would have been repetitive aswell
inlight of Smon'stesimony. They hed nathing to say beyond what hetold them and whet hetold thetrid
judge a the suppresson hearing.  The only independent vadue thar testimony would have hed is their
persond obsarvetions of Smon'sinjuries during their vist. As these could have had other sources then
police, itisdoubtful thet thetrid court would have given any weight to their testimory concarning theorigin
of Smon'sinjuries

5. Therefore, Smon has faled to show how histrid counsd rendered him defident assstance by
faling to cal his mother, wife, and brother as witnesses during the suppression hearing. Although Simon

did not testify a trid, the tesimony of hisfamily membersasto who hed injured himwould not have gotten
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past an objection by the State. Ther tetimony asto the nature of hisinjuriesduring trid would border on
theirrdevant as Smon did not testify. Dr. Kdlman'stesimony doesnot provide abadsfor dleging palice
physicaly coerced Smon'sconfession becauseheonly tedtified thet Simon might havebeen psychalogicaly
intimidated into confessing because he had usad the same tactics during his past experience as ajaler &
Parchman. Furthermore, after the suppresson hearing, Smon's counse faced overcoming an adverse
ruling by thetriad court on the mation to suppress. Counsd'sdecisonswithregard to thisissueduring tria
arethe product of atrid drategy. Smon hasthusfailed to passthe first component of Strickland.

6. Asuming, for argument's ske, that trid counsd was deficient in this regard, Smon cannot
demondrate how counsd'sfallureto cal hisfamily membersaswitnessesa the suppresson hearing or trid
prejudiced hiscase. This Court has afirmed thetrid court's judgment that Smon's confesson to palice
was voluntarily made. Simon |, 633 So. 2d at 412-13; Simon 11, 688 So. 2d a 810. Thisinvolved
weighing Smon's own tesimony againg that of the officers present when he confessed. Smon'smather,
wife, and brother were not present during the confesson and could not testify with sufficient persond
knowledge astoitsvoluntariness Smon'sown tesimony a the suppresson hearing was suffident torase
the factud issue, but histestimony was contradicted a the suppression hearing and not even offered at tridl.
Smon hed hisday in Court on thisissue  Smon dso confessad his involvement in the murders to his
cdimate. Had Smon'sconfession to police been exd uded, therewoul d il exigt hisincul patory Satements
to hiscdlmate, his presence during therobbery to get thegunsusad in themurders, the Parkers bdongings
found a hisMemphis gpartment, his observed flight from the Parkers pickup truck the night of themurder,
and thefact that he was wearing some of the dothing Solen from the Parkerswhen hewas arrested. Had
the jury been privy to the testimony of Smon'sfamily about hisinjuriesat trid, therewould belittle reason

for the jury to disregard Smon's confesson to police as there is little dse in the record to esablish its
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involuntariness. Therefore, Smon falsto demondrate how trid counsd'sfalureto cdl hisfamily members
a the suppresson hearing and trid prgjudiced thetrid court'sruling on theissue or the outcome of thetrid
itsdf. Thisissuefallsthe seoond component of Strickland'stest for ineffective assgance. Thisissueis
procedurdly barred and whaolly without merit.

47.  Next, Smon dleges histrid counsd ineffectively asssted him because counsd failed to object
(presumably by moation before the suppression hearing and later during trid) that Smon was nat brought
beforeajudgewithinareasonadletime. Again, thetriad court'sjudgment asto thevoluntarinessof Smon's
confesson was dfirmed by thisCourt. Simon |, 633 So. 2d a 412-13; Smon |1, 688 So. 2d at 810.
This Court rgected without daboration Smonsdamsin Simon | and Simon |1 that Smon's right to
counsd, asdiscussed in County of Riverside v. McLaughlin, 500 U.S. 44, 111 S.Ct. 1661, 114
L.Ed.2d 49 (1991), was vidlated. Smon was detained for, a mog, 46 hours. Thisiswithin the 48-hour
time period where the burden of proving Smon'sright to counsd was vidlated rested with Smon. There
is evidencein the record of the necessity to move Simon from Coahoma County, where he was arrested,
back to Quitman County s0 he could have his firg gopearance in a court in the county where the crime
occurred. Alsointherecord isevidencethat Smon'sinitia gppearance had to be coordinated around the
initid gppearances of Anthony Carr and another suspect. Various news media hed learned of the firg
appearances of the three murder suspects and crowded the courtroom thet day. The excessiverainsthat
weekend and the necessity of taking Smon to the hospitd to perform a rape kit on his person and
clothes-necessary for evidencerdatingtothemurder of Charlotte-did not eesethetrangportation problems
for thesheriffsthet weskend. That Smonwasinterrogated during thetimeheawaited hisinitial gppearance
does not autometicaly give merit to hisdaim as the obstades to bringing him there hed to be overcome

fird.
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8. Furthemore, there is little merit to the issue itsdf, as demondrated by this Court's summary
rgectionsinSimon | andSimon |1. Thetime condrants under which Smon'strid counsd had towork
adso weigh agang Smon here. Smon's trid counsd did not render deficent assstance by faling to
spedificaly object to thelength of the dday between hisarrest and initid gppearance. Smon's counsd put
forth the best reasons for suppressing the confesson to palice-the dleged beatings by palice, the lack of
a knowing waver of rights, and the psychologica pressures of the interrogation-in an effort to have the
confesson ruled inedmissble. Counsd was capable of waghing the merits of the issue of the dday ad
judging itslack of evidentiary support. Smon does not demondrate here how trid counsd was defident
by falling to raisein his suppresson motions and object & trid to the dday in hisinitid gopearance. This
isuefalsandyssunder Strickland'sfirg component.

149.  Assuming, once again, that counsd's performance was ddfident, Smon cannot demondrate how
histrid was prgudiced by counsd's failure to object, because thetrid court had previoudy ruled agangt
him on thet issue and this Court affirmed its judgment. As doquently sated in Williams v. State, 722
So. 2d 447, 449 (Miss. 1998), "If theissue was without merit, then thefailureto raise an objection cannot
be consdered ineffective assstance of counsd because no prejudice could result from such an omisson.”
Simon does not atempt to show in the record what evidence adduced a trid should erode this Court's
confidence in the correctness of thetrid court'spreviousjudgment. Therefore, thefallureto object & trid
to the dday in bringing Smon before ajudge for hisinitid gppearance did nat prgjudice the trid, nor the
appdlate condderaion of the meritsof theissue. Thisissue iswithout merit.

150. Andly, Smonadlegesthat duringtrid hiscounsd failed to adequatdy chdlengethe Statésevidence
in three areas. (1) counsd failed to contest officer Thomass identification of oneof the personsflesingthe

truck as possibly fitting Smon's description and looking like Smon, (2) counsd failed to contest Smon's
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connectionto the gpartment in Memphiswhich contained stolen goods usad to prove the underlying fd ony
of burglary, and (3) counsd failed to contest the issue whether the State had proven Simon brokeinto the
Parkers resdence. The record does not support any of these dleged errors.

B1.  Thefird sub-issue concanstria counsd'sfalureto contradict officer Thomasstestimony thet the
personleaving the Parkers pickup and running by him " could havefitted Mr. Smon'sdestription” and thet
he " could maybe possbly just say whom or what one of them [the men fleaing the truck] might havelooked
like" Simon dleges counsd did not adequatdy contest the change in testimony.  On the contrary, once
Smon'scounsd redized thet officer Thomass tesimony hed improved in this trid over thet given in the
previous hearings and histetimony in Simon |, counsdl confronted Thomaswith theinconssendesand
vigoroudy cross-examined him about them, gpparently with acopy of atranscript fromaprevious hearing
or trid in hishands. His crass-examination comprises deven pages nine of which are gpent on thisone
issue. Thereisno factud bads to support Smon's dam thet histrid counsd did not adequatdly contest
officer Thomassidentification of Smon fleaing the Parkers truck and the issue is without merit.

152.  The second sub-issue concarns Smon's dlegation that histrid counsd failed to contest the proof
offered by the Stateto connect Smon with the gpartment in Memphiswhere some of the Parkers property
was recovered. Therecord reflects that it was Smon's wife who unlocked and opened the door to tharr
Memphis gpartment after Sgning a consant-to-search form. Three officers executing the search tedtified
a trid that the gpartment was Smon's resdence. During this portion of each of thair tesimonies trid
counsd raised anobjection. Thefird time, counsd extensvey argued thet the officer did not haveafactud
bag s for histesimony that the gpartment was Smon's. The objection was overruled asthe State provided
the necessary bag's of knowledge. Even though counsd did not spedificaly satethese grounds during the

subssquent two objections, he asked for and received a continuing oljection during the second officar’s

22



testimony concerning the seerch, and merdly objected during thethird officer'stestimony. Therecord does
not support the dlegation that the connection between Smon and the Memphis gpartment was not
adequatdy contested by Smon'strid counsd.

153. Léae in his petition, Smon tries to show how the falure to adequatdly contest this connection
resulted in the stolen goodsfound in the gpartment—spedificaly Carl Parker'swedding ring—-being admitted
into evidence and used to prove the underlying fdony of robbery. Thishe damswas deficient assigance
of counsd because, without thegoodsfoundin Memphis, the State could nat prove robbery without double
counting the solen goods found in the Parkers pickup. Those goods were used by the State to prove
burgary, the underlying fdony in the murder of Bobbie Joe Parker. Since the evidence in the Memphis
goartment was properly admitted at trid and Snce counsd contested the admission vigoroudly, it cannot
be ineffective assgtance for trid counsd to have falled to chdlenge the Staiels proof of robbery. The
record shows thet trid counsdl adequatdly contested the evidence of the robbery and its admission into
evidence,

4. Thelast sub-issue concerns Smon'sdlegation that histria counsd did not contest the State's proof
that Simon brokeinto the Parker resdence, necessary to proveburglary. Hetakesissuewith thefact that,
dthoughtrid counsd moved for adirected verdict a the dose of the Statels proof—spedificaly dleging thet
the State falled to make a prima fadie case-counsd did not renew that motion & the dose of dl proof.
Smondites Holland v. State, 656 So. 2d 1192, 1197-98 (Miss. 1995), for the proposition that the
falureto renew amoation for adirected verdict a the dose of dl proof conditutesineffective assstance of
counsd. Smon overdatesthe Holland rule

155. InHolland, this Court wasconcerned with thefact thet trid counsd had completdy falledtogive

thetrid court the opportunity to review the aufficiency of the evidence a theend of thetrid. Not only did
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counsd fail to renew hismation for directed verdict at the dose of dl proof, he did not present the trid
court with any pod-tria motionswhichwould havedonethesame (i.e mationfor judgment notwithstanding
the verdict, request for aperemptory indruction, etc.). 1d. at 1197.
156. Smon'scounsd did file post-trid mations which chalenged the legd sufficiency of the evidence
namdy amation for ajudgment notwithdanding the verdict or anew trid.  Although thismation does nat
raise the spedific issue of whether the State had proven the bresking into dement of burglary, thetrid court
gated upon being presented with the mation for directed verdict:

And ds0 the desth of Bobbie Joe Parker. The testimony was that she

was shat, and therés ample evidence in this case of thecrime of burglary

of adwelling house and the resdence of the Carl Parker family.
Thetrid court denied the pogt-trid mation for judgment notwithgtanding the verdict or for anew trid. It
Is dear that the trid judge consdered the dements of burglary a the dose of the Staie's presentation of
evidenceand a theend of trid and found the State's proof sufficient to support averdict. Therefore, it was
not ineffective assgance of counsd to fall to move thetria court for adirected verdict &t the dlose of ll
proof or to fall to particularly sressthe dleged lack of proof of onedement in that motion or in podt-trid
motions.
1B7.  Inummary, the questions of whether Smon's counsd was ineffective for falling to cal hisfamily
to corroborate hisdam that hewas beaten by palice, counsd wasineffectivefor failing to object by mation
or a trid tothedday in Smon'sinitiad gpopearance, and counsd'sfallure to chalenge specific portions of
the State's case are dl without merit.

Jury Vair Dire falureto chdl "for " falureto uady quedion, and falure
to object
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158. Smondlegeshistrid counsd gavehimingfectiveasssanceduring vair direbecausecartainjurors
who had been exposad to pretrid publicity were not struck "for cause”  In his Petition and Amended
Petition, Smondso dlegesthreeddficdendesintrid counsd'svoir direexamingtion of thevenireconcarning
ther views on the degth pendty which caused himto render ineffective assstlance of counsd: (1) counsd
faled to object when hisopportunity to rehabilitate jurorswith beiefs againg the deeth pendty was cut off,
(2) couns falled to raise this fact when the trid court Sated thet he hed only partly rehabilitated those
jurors, and (3) counsd failed to raise this fact when the State was given an additiond opportunity for
rehabilitationin regponse to the defendant's objectionsto jurorsautomaticaly in favor of the desth pendlty.
Fndly, Smon dleges ineffective assgtance in his pro se petition and supporting memorandum because
counsd failed to object when: (1) the trid court and Didrict Attorney dated that the trid jury may be
required to return adeeth sentence, (2) agtatement made by the Didtrict Attorney condtituted victim impact
information, (3) the Didtrict Attorney improperly and erroneoudy defined reasonabledoulat, (4) the Didrict
Attorney made a Satement which minimized the presumption of innocence, (5) the Didtrict Attorney told
the venire thet atrid jury could reech a verdict ether during or after the dose of proof, (6) the Didrict
Attorney made gatements which reveded his persond opinion of the merits of the case to the venire and
invaded the province of the jury when he sated that a deeth sentence would not be an act of a"blood
thirdy jury," and (7) the Didrict Attorney told the jury the government has aright to afair trid.
A. Failureto challenge" for cause"

159. Thesum of Smon'sfirg dlegation of ineffective asssance of counsd during jury vair direisthet
counsd did not raise the point, during his motions to grike jurors "for causg' due to exposure to pretrid
publicity, thet the State had conceded that such jurors should be removed “for cause" after venue was

trandferred to DeSoto County.  Four of those jurors in DeSoto County who had been exposed to the
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pretrid publicity in the Smon case were seeted on the jury dfter they intimated that they could set aside
whet they hed heard. A fifth was seeted as an dternate.
160. Intherecord, thetrid court is quoted summearizing a portion of the Sates brief in oppodtion to
Smon'smation to dismiss asfallows:

And, | bdieve you suggested in your brief thet if we go to ancther courty,

and if we find any juror during vair dire thet the pre-trid publicity hed

reached, that juror should be excusad for cause. That's what your brief
sys

Thisgatement was made during adiscuss on on how to addressthe admitted prosscutorid misconduct and
the midfiling and release of other evidence in contravention of a court order, court rules, and rules of
professond conduct. The possihility of achange in venue was being debated, and the State was arguing
that the venue change was the best way to address the problem of the pretrid publicity resulting from the
migakes To put thestatement in proper context, we quotethe portion of the transcript which immediatdy
follows the above Satement:

BY [The State]: 'Y our Honor, of course—

BY THE COURT: -And, otherwise, so we may go to two or three
counties.

BY [The Sta€]: Your Honor, if that juror when questioned on vair dire
sys that that juror has been contaminated with the virus and cannat lay
adde anything thet that juror may have heard or read, and hasformed an
opinion, well, cartainly, that juror would haveto be excused. And, if thet
juror—

BY THE COURT: —That'sthenormd thing. What remedid messuresdo
we have because of this regardless of how it came about? I'm asking
counsd for both Sdes. What is the remedy, becauseit is out, becausedll
these things through the=e filings of these two responses, which should
never have been.
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Itisafar reading of thetranscript that the State made such aconcess on during congderation of themotion
to digmiss  From the context of the hearing, we find thet the State was merdly repesting the sandard
routindy gpplied by trid courtsto mationsto drike jurors “for cause™

161. Thequestioning during voir dire and the gtriking of jurors“for causg" isleft to the sound discretion
of thetrid judge Caston v. State, 823 So. 2d 473, 499-500 (Miss. 2002). Each of the jurorsin
question indicated thet they could put asde any condusions they had formed from their exposure to the
publiaty inthis case and befar and impartid during thetrid. Simon 11, 688 So. 2d a 804. They falled
to meet the gandard required to dismiss them "for cause” When eech Sde was exerdsng peremptory
chdlenges to members of the venire, Smon had a sufficient number of peremptory chdlenges left to
exercse drikes on each of thejurorsin question. He chose not to srikethem. The decison not to usea
peremptory drike on each of these jurors is a drategic one as there exists no grounds in the record to
exdude them otherwise-the State's concesson notwithgtanding. Smon's counsd ovioudy found these
jurorsto beless offengveto his cause Snce he did not strike them peremptorily after moving to drikethem
"for cause" If Smon'strid counsd had reminded the trid court thet the State had made this concesson
before the change in venue, it is possble the judge might have gricken the jurors “for cause” However,
the trid judge was cartanly not bound to enforce the State's concesson.  The record indicates the trid
court used the gopropriate Sandards when conddering whether to strike prospective jurors "for cause”
Thefact that these particular jurorswere ultimately seeted without being peremptorily struck indicatesthey
were satisfactory to Smon from a drategic sandpoint.

162. Therefore, we condude that the context of the concession by the State did not empower Smon's
trid counsd to automaticaly exdude "for causg’ dl members of the venire exposed to pretrid publicity.

Trid counsd was nat defident for faling to remind the trid judge of a non-binding and unenforcesble
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concesson made by the State in the course of discussing options to remove the taint of pretrid publicity
fromthe trid jurors. Counsd unsuccessfully moved to grike each of these jurors “for cause” Thus,

counsd was nat defident for failing to remind the trid court of the State's concession during the time the
court wasdriking jurors "for cause™ Furthermore, assuming it was deficent performanceto fail to remind

the trid court of this, Smon's falure to drike them peremptorily indicates a non-prgudicid drategic

decisonwas made to indude them on the jury pand. Smon's argument herefalsboth of Strickland's
components, and the issue iswithout merit.

B. Failureto adequately question the member s of thevenire

163.  Thesscond dlegation of ineffective asssance during voir diretakesissuewith thefact theat Smon's
trid counsd gopped individudly questioning members of the venire about how they fdt about the death
pendlty, yet did not object whenthetrid judgelet the State renahilitate certain membersof thevenire. The
Sate, as noted above, argues that examinaion of thisissueis barred by the doctrine of resjudicata We
have disagreed because the issue is one of ineffective asssance and the jurors complained of on direct
gpped differ from those submitted inthisissue. The gpedific indance of Sopping questioning camewnhile
Ms. Ethridge was answering trid counsd's question whether she could "follow the law and congder
whether or nat it's gppropriate or not, even though you don't bievein it [the death pendty]. The State
objected to this question's use of the word "congder,” and objected when trid counsd tried to rephrase
the quedtion. According to the trid judge, the substance of the question had been asked three times
previoudy. Simon complains that counsd should have continued to ask this question of the remaining
members of the venire who had indicated ther rductance to impose the death pendty. Simon dso
complains that counsd should have brought this preemption of questioning to thetria court'sattention after

the court gated during motionsto drike "for cause’ that counsd hed faled to rehabilitate those members
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of thevenire Findly, Smon dlegesineffective asssance when trid counsd failed to object to the State's
rehabilitation of other members of the venire during Smon's mationsto drike jurors*for cause™

64. It was not deficent assstance for Smon's trid counsd to have failed to object to the court's
preemptionaof hisguestioning of thesemembersof the venirewith aline of questioning concerning the degth
pendty that had been explored in depth before. This ground had indeed been covered severd times by
thetrid Court, the State, and Smon'stria counsd before the ditationsto the record Simon providesin his
petitions.  The jurors who were being questioned hed dreedy indicated they could not under any
drcumstances impose the death pendty. When first questioned by the trid court about her fedings,
Ethridge stated unequivocaly thet she could not handle sentencing someoneto death. The sameistrue of
jurors Craigen, Dickerson, and Tinnd. When questioned again about their opposition to the degth pendlty,
these samejurors, joined by Williams, indicated they could not impose the degth pendty. Sincethejurors
inquestionweregraightforward and unwavering intheir oppositiontoimposing thedeeth pendty, thejudge
did nat e incutting off Smon'strid counsd'slast attempt to renabilitate them, nor was counsd'sassgance
defident for failing to object to this preemption.

f65.  Smon'strid counsd did not render deficient assistance when hefalled to bring up the fact thet
the trid court cut off his attempts to question certain jurors aoout the death pendty during the State's
moationsto Srikejurors"for cause™ Agan, thesejurorsdid not fater in their Sated oppostiontoimposing
the deeth pendty. There exised sufficent groundsto strike them for cause. The preemption hed little, if
any, effect upon the adequecy of ther vair dire. The trid judge did not er in cutting off repetitive
guestioning by Simon'strid counsd of jurors concarning the deeth pendty. Thus counsd did not render
odfident performance in failing to remind the judge that he had been cut off in his futile atempts to

rehabilitate these jurors.
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166. Counsd wasnat deficent infalling to object to the States renatiilitation of afew jurors when the
defense was moationing the court to drike thosejurors“for cause™ Therecord reflectsthat during thetime
jurors were being gtricken "for cause™" where the judge's notes were inadequiate, incomplete, or where he
conddered them untrustworthy, he would permit anindividud voir direof thet juror to dear thingsup. No
objections were madeto this procedure by ether party. 1t benefitted both Sdes. That Smon'strid counsd
did not object to the judge's dlowing individud voir dire of jurors-where the State was successful in
daifying the judges perception of thosejurorsin away thet possibly could be characterized asfavorable
to the State-was not the provison of deficent asssance.

167. Asuming, for argument's sske, that any one of these dlegations were consdered deficent
assigance, or that dl of thesedlegationstaken together congtitute deficient assstance, Smon cannot show
preudice. As noted above, each of the jurors Smon dams he should have had an opportunity to
rehebilitate indicated unequivocaly thet they could not impose the deeth pendlty if they were on the jury
and Smonwasfound guilty. Therefore, aufficient groundsexigted for themto bestruck for causeand there
isnothing intherecord to indicatethat their position softened or became moredarified by questioning from
thetrid ocourt, the State, or the defense. These dlegationsfal both of the Strickland components, and
the issue of whether Smon'strid counsd gave him ineffective assstance during vair direiswithout merit.

C. Failuretoobject to certain statements

168.  Hndly, in Smon'spro se petition and supporting memorandum, he highlights various datements
made by thetrid judgeand Didrict Attorney thet he daimsto beinaccurate and prgudicid, and hedleges
his counsd provided ingffective assstance for falling to object when those gatements were made to the
venire. Smon'sfirg sub-issueherecdlsthis Court'satention to thefollowing datement thetria court mede

to the venire
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[T]henl asked the question again, the same question | 've atempted to ask

you, if neverthdess those people who are opposad to the death pendty

could dill fallow the ingructions on the law and the tesimony and the

evidence judify a verdict of guilty, if the law requires an

imposition of a death penalty, if they could follow the law,

fallow the indructions by the court and impose the death penalty,

and one of those jurors gated that they could; the others stated thet they

could not. And that'sbascdly the question the Court is asking each one

of you. You're opposed to it, you have mord scruples againd it, if you

cannot impose it, autometicaly would not impose it, we would need to

know thet, but if you could follow theingructionson thelaw by this Court

and shoul der thoserespongihilitiesand could cong der theimpogtion of the

degth pendlty in the waight and light of everything dse, then we nead to

know thet. [Defendant objects to form of the question)
(emphassadded). The Didrict Attorney would later tel the venire, "under certain drcumdtances where
the underlying fdony is proved and where the facts and drcumdances are proved, then there will be a
sentenceof degth.” TheDidrict Attorney daborated further, "that wherethelaw saysthat thereisin certain
drcumgtances death pendty [dc] . . . ." The State responds that these three Statements are non-
objectionable, counsd raised atimdy objection, or counsd'sfalure to object did not result in ineffective
assgance.
169.  The record reflects that Smon's counsd did object to the trid court's misstatement of the law
immediady after he mede it. This timdy objection defeats this dam in this sub-issue because Smon
cannot demondrate how his trid counsd's performance wias deficient. That counsd waited until the trid
court finished phraging its question demondrates patience, not afalureto timey object. Furthermore, the
trid court's Satement was not objectionable, and Smon cannot show how thefailure to object prejudiced
his casewith repect to the court's tatement. Therecord dearly indicatestheintent of the court'squestion
was to determine whether juror Ethridge, and the members of the venire like her, could even consder

imposing the death sentence under gopropriate drcumgtances. The court was not indructing the members
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of the venire that in cartain cases the law required a deeth sentence. Smon cannot show how this dday
in objecting prgudiced histrid and sentencing because the venire was correctly told severd times during
voir dire by attorneys for both Sdes about their liberty in decting a sentence.
170.  The Didrict Attorney's Satements are likewise unobjectionable, therefore, counsd's fallure to
object to them was not defident performance nor can Simon show how thisfailure prgudiced histrid and
satencing.  The Didrict Attorney's datements derted the potentid jurorsto the Statels intention to seek
the death pendty, and informed them they might be called upon to cong der the deeth pendty uponafinding
of guilt. Thispresented other membersof the venire, harboring objectionsto the degth pendty and unable
to follow the law, with an opportunity to expressther reservations. The Didrict Attorney concluded the
collogquy containing the above mentioned satements by asking:

In the event the jury finds guilt, we will ask for the jury to impose a

sentence of degth in this case based on thefacts of thiscase. Weneedto

tdl you thet and you need to know it. Now, some of you have dreedy

rased your hands and youve sad, "No, | could not under any

drcumdances vote for death.” Youve dready done thet, and we

underdand that. Isthere anybody dsenow having heardwhat | just sad,

and it'sred becauseif you vatefor guilt, you go into the sentencing phase,

the second phase, and that is where you vote for the pendty. |s there

anybody who ocould not fallow the law if the facts judify the deeth

sentence, smply could not do it? Now, rase your hand if theres

somebody dse other than those who have dreedy indicated.
Smon'strid counsd did not perform his duties deficiently when he did not object to the above mentioned
quotes because they are a smd| part of an unobjectionable larger colloguy and question which sought
information from the venire necessry to determine if cartain jurors could be sruck “for cause”
Furthermore, as noted above, the members of the venire were correctly informed during voir dire of ther

freedom to dect a sentence of their choosing.
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71.  The next datement Smon takesissue with was mede by the Didrict Attorney when explaining the
difference between murder and capitd murder:

| have dready said what makes a capitd murder case and thet iswhere

you have an underlying feony, its not—and the shameisthis, thet we have

now darted referring to other murders as Smple murders, and thet's a

shame
Smon damsthisisthe equivaent of objectionable victim impact information presented to the venirea an
impamissbletime  The State characterizesthisdaim as"somewhere off inleft fidd," and assartsthat this
isnat victim impect information and Simon has nat shown defident parformance nor prgudice
172. We agree with the Stlate. The Satement in question is merdly one made during an attempt to
diginguish between two types of murder defined in our datutes Thet the Didrict Attorney caled the
colloquid reference to one"ashame" isnat victim impect information nor did it prgudice Smon'striad and
sentencing. The comment istoo vague to judify corrdation to facts of the indant case, and it was not a
comment upon the auffidency or weight of the evidence yet to be presanted.  Therefore, it was not
ineffective asssance for Smon's counsd to have falled to object to this Satement made by the Didrict
Attorney. The Didrict Attorney's editorid statement should not be condoned, but reversible error does
not lie here.
173.  The next datements Smon complans about were mede by the Didtrict Attorney when attempting

to establish the boundaries of the State's burden of proof. Some examplesindude:

... we do not have to prove beyond an absolute certainty. Do you
undergand thet a case would beimpossible to prove if we did that?

... do you agree that you could bereasonable and would not requirethe
Stateto dotheimpossble, that isto put you a the scene and back you up
intime and show you dl that? Will you agreeto be reasonable?

Will you agreeto be reasonable, nod if that's true?
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The State counters that these atements are not objectionable, and cites cases where this Court has
examined smilar questioning and found such to be unobjectionable o long as reasonabdle doulat is not
defined when the trid court indructs the jury.  See Griffin v. State, 504 So. 2d 186, 192-93 (Miss.

1987); Bingham v. State, 434 So. 2d 220, 225 (Miss. 1983).

74.  Agan, we agreewith the State. The jury was not indructed by thetrid court asto any definition
of reasonable doubt. The Satementswere madeduring voir dire, yet this Court hasfound such Satements
unobjectionable as late as dosng arguments o long as reasonable doulbt is not defined by thetrid court.
See, e.g., Christmas v. State, 700 So. 2d 262, 269 (Miss. 1997). Since the jury was gppropriady
ingtructed, Smon cannot demongrate either how histrid counsd was defident for failing to object to these
datementsor how thisfalure prgudiced histrid and sentencing. Therefore, wefind counsd did not render
ineffective assstance for failing to object to these Satements.

175.  Next, Smon complains his trid counsd falled to object when the Didrict Attorney dlegedly
"minimized" the State's burden of proof. For ingance, the Didrict Attorney likened the presumption to a
block of ice which mdts during trid until the State has met the burden of proving the defendant guilty.

Smon asats tha the Satements are improper and legdly erroneous. The State replies that Smon is
incorrect, and the Didrict Attorney’s datements were correct Satements of the lav. We agree with the
Stae. RdaedtothisissueisSmon'sdamthat histrid counsd wasineffective because hefalled to object
to the Didrict Attorney's block of ice metaphor asit dlegedly indructs the jury thet they may ddiberate
prior to the condusion of the presentation of evidence. The State responds thet the Didrict Attorney's
Satementsdid nat indruct thejury to beginits ddiberations before the condusion of evidence, and thejury
was ultimatdy ingructed by thetrid court as to when they should ddiberate. Again, we agree with the
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176.  Theburden of proof the State must meet to convict adefendant never shiftsto the defendant, yet
it may bemet during the course of thetrid. Carr v. State, 192 Miss. 152, 4 So. 2d 887, 888-89 (1941).
The conogpt thet ajuror may be convinced of guilt during trid is diginct from the prinaiple thet the jurors
will nat discuss among themsdves the sufficiency and weight of the evidence of guilt until the case hasbeen
submitted to themfor tharr congderation. Wherethe latter principleis not followed, there exigts grounds
for reversd. See, e.g., Holland v. State, 587 So. 2d 848 (Miss. 1991) (whereajury ddiberated and
sentenced a defendant to degth before being indructed to do s0). The Didrict Attorney's use of the block
of ice metgphor during vair dire was not objectionable because thewhole of his question accuratdy dates
thelaw. Hedid not misstate the lawv when he indicated the State's burden of proof could be met before
the end of the presentation of evidence, nor did he encourage the jury to ddiberate before the time
proscribed by law. The jurors were properly indructed not to deiberate until the dose of trid and
encouraged to withhold their persond judgment until Smon hed presented his case. Therefore, we find
that Smon's counsd was not defident for failing to object to Satementswhich accurately describethelaw.
Furthermore, Smon cannot demondirate how these commentsprgjudiced his casebecausethetrid court
informed the jury that it was the source of the law and the jury was to follow its indruction, treating the
comments by the Didrict Attorney and defense counsd as persuagive but not binding. There is no
indicationin the record that the jury did not do asindructed, @ther failing to consder dl the evidence or
ddiberating before the proper time.

77.  Next, Smoncomplainsthat hiscounsd wasdefident for faling to object whenthe Didrict Attormey
told the venirethat it would not be"blood thirgty™ if thetrid jury imposed the death pendty. Smon argues
this comment was ingppropriate and uncongtitutiond because no evidence hed been presented, his trid

counsd had not even quedtioned the jury yet, and it diminished the persond respongihility of thejury. The
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Sate counters thet the gatement is not objectionable and the trid judge later indructed the trid jury thet
the degth pendty wasto beaproduct of their individud decisonsand the satements mede by theattorneys
arenot indructions of law.

178.  Wedo not condone the Didrict Attorney's Satement nor are we of the opinion that it is proper
during jury vair dire. However, these were satements madeto alarge group of potentid trid jurors, only
afew of whom would later be svorn in and ingructed by the trid court that Satements made by the
atorneys are meant to be persuasve. The decison not to object  this early Sage is a product of trid
drategy, and thus no merit lies in the daim of defident paformance. Smon has nat shown that some
members of the venire wound up on thetrid jury and second-guessed their decison to possibly sentence
himto life due to the Didrict Attorney's datement. There are no afidavits from affected trid jurorsin
support of thiscondusonintherecord now. Therefore, Smon hasfailed to meat hisburden, and thissub-
issue iswithout merit.

179.  Smon'sfind daim concerning fatementsmededuring voir direconcernthe Didrict Attormey telling
thejury that the State isentitled to afair trid just likethe defendant. Smon daimsthe Stateis not entitled
toafar trid. The State countersthat the Satement is not objectionable and the case cited by Smon in
support of hisargument does not goply. We agree with the States argument.

180. Smondites Green v. Bock Laundry Machine Co., 490 U.S. 504, 510, 109 S.Ct. 1981,
1985, 104 L.Ed.2d 557 (1989), for the propogtion that the Sxth Amendment guarantees a crimina
defendant far trid rights not enjoyed by the State. The text of the opinion does indeed date this, but
Green isabout the cross-examingtion limits of adefensewitnessinadvil case. The Supreme Court was
comparing therightsof acrimind defendant to those of advil defendant when impeaching awitnesscdled

by the State or plaintiff. The case does not address whether the State is entitled to afair trid. Itdlowsa
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avil plantiff the equd right to cross-examine awitness for the defense about prior feony convictions or
convictionsinvalving dishonesty or giving afdse datement that adefendant in advil case enjoyed. This
caseisnaot onpaint nor isit persuesvein this context.

181l.  What remansis Smon'salegation that the Didtrict Attorney incorrectly Sated thelaw. Whilewe
agree that Smon enjoyed procedurd protectionsthe State did not enjoy during histrid, the Sate dill gets
itsopportunity to produce evidence againg himin court subject to those protections. Smon'scounsd was
not deficient for failing to object to this Satement because the Satement was an attempt by the State to
determine if it could pick a jury that would hear the evidence it presents with an objective mind.
Furthermore, Simon has nat shown prejudice because he has not produced effidavits from trid jurors nor
shown evidence in the record which indicates that this datement affected thair judgment in any way. This
ub-isue iswithout merit.

Cumuldive erors warant reversd

182. Smonarguesthat the dandard this Court employs must condder prejudice from counsd's errors
as awhole, not item-by-item, when determining if the errors warrant reversd. At this gage in the
proceedings, it isnat necessary to determine and apply the ultimate gandard for ineffective assstance. All
thet nesds to be answered presently iswhether it gopears likdy thet Smon will prevail upon hisdamsof
ineffective assganceif this case were sent down to thetrid court for ahearing. Since we have found thet
he will not and his trid counsd did not commit error, the point whether Smon's counsd's errors
cumulatively provided ineffective assgance is moat.
. WHETHER THE STATE VIOLATED THE DISCLOSURE
RULE ANNOUNCED IN BRADY v. MARYLAND BY
FAILING TO PROVIDE SIMON A COPY OF THE

TRANSCRIPT OF OFFICER THOMASSTESTIMONY IN
THE CARR TRIAL.
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183. Inthisissue, Smon dlegesthe Stateviolated the disd osure rule pertaining to excul patory evidence
announced in Brady v. Maryland, 373 U.S. 83, 83 SCt. 1194, 10 L.Ed.2d 215 (1963), because it
faled to provide himwith acopy of thetranscript of officer Thomesstesimony fromtheCarr trid. Inthat
trid, it gppearsthet officer Thomasdid nat providetestimony quiteasdamningashedidinSimon |1. We
have found that review of this issue is procedurdly barred. Conddered on its merits, Smon cannot
demondrate how ahearing beow would entitle him to any rdief because it is doubtful whether this even
qudifiesasaBrady vidaion and, assuming it is it had no effect on the outcomeof histrid. Wewill now
briefly discuss Brady and its gpplication here,

84. "[T]he suppression by the prosacution of evidence favorable to an accusad upon request violates
due process where the evidence is materid dther to guilt or to punishment, irrepective of the good faith
or bad fath of the prosecution.” 1d. at 87, 83 S.Ct. a 1196-97. Before Simon |1, Smon filed a
discovery request for any witness satement thet were written down.  Officer Thomass Satement during
the Carr trid, occurring hardly one month prior to thetrid in Simon 11, was nat likdly transcribed & the
timeof that trid. Assuming it was it was not exactly favorable or unknown to Smon. Smon isablack
mae and medts the description officer Thomas provided of the two subjects fleaing the Parkers pickup
intheSimon | andCarr trids. Simon I, 633 So. 2d at 408, Carr, 655 So. 2d at 831. Thomassprior
datement is hardly exculpatory.

185. ThetestimonyinSimon 11 tha officer Thomas " could maybe possibly just say whom or whet one
of them [the men fleang the truck] might have looked like" and theindividud "'looked like Smon'” tendsto
inculpate Smon more then officer Thomass tetimony in the two previoustrids While thisfact could be

used by Smon to impeech Thomasin Simon |1, it was hardly a secret that his testimony had changed.
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A vigorous impeechment on cross-examination, as noted above, was exactly the outcome of officer
Thomassimproved teimony in Simon |I. From therecord, it is dear that Smon ather possessed the
Carr trid transcript or atranscript from Simon | or any of themeany hearingsjointly held between thetwo.
Under these drcumdatances, wefind it doubtful thet aBrady violaion actualy occurred. However, Snce

we cannat Sate with absolute cartainty thet Smon'strid counsd did not have acopy of officer Thomass
tesimony inthe Carr trid, it will be assumed for the sake of argument that such hasoccurred. Thiserror
did not affect the outcome of Simon 11.

186. "[Favorale evidence is maerid, and conditutiona error results from its suppresson by the
government, 'if there is a reasonable probahility that, hed the evidence been disclosed to the defense, the
result of the proceading would have been different.™ Kylesv. Whitley, 514 U.S. 419, 433, 115 S.Ct.

1555, 1565, 131 L .Ed.2d 490 (1995) (quoting United Statesv. Bagley, 473U.S. 667,682, 105 S.Ct.

3375, 3383, 87 L.Ed.2d 481 (1985)). Once Simon's defense counsd redized that officer Thomass
tetimony in Simon | had improved over that in aprior heering, he began cross-examining him with the
vagueness of hisprior datements from a hearing.  This wert on for quite some time, and the point was
effetivdly mede thet officer Thomas may have embdlished his testimony. Simon cannat show this
supposed Brady vidaionto have affected the outcome of hiscase. Had hiscounsd possessed theCarr

transoript during cross-examination of Thomasin Simon |1, he would have done exacdtly the same thing
ashedid. Snce Smon cannot show how thiswould have dtered the outcomeof Simon 11, ahearing on
thismatter ispointiessasany Brady violaion provesto be harmless. Therefore, we condude that Smon
isnat likdy to preval if heis given ahearing on thismatter and deny his request for rdief.

.  WHETHERTHEIMPOS TION OF THE DEATH PENALTY
IN THISCASE VIOLATES DOUBL E JEOPARDY.
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187. Inthisissue, Smon argues that his death sentence for the murders of Carl, Bobbie Joe, and
Gregory Parker is barred by the double jeopardy dause of the Fifth Amendment to the United States
Condtitution because he was sentenced to life imprisonment for the murder of Charlotte Parker. Hedites
Bullington v. Missouri, 451 U.S. 430, 101 S.Ct. 1852, 68 L.Ed.2d 270 (1981), and Ashe V.
Swenson, 397 U.S. 436, 90 S.Ct. 1189, 25 L.Ed.2d 469 (1970), in support of his contention. It is
Smon's podition that the jury'sinability to unanimoudy agree to impose the desth pendty in Smon's trid
for themurder of Charlotte Parker isan acquitta of the deeth pendlty and "isin no sensea’hung jury.” We
have previoudy found thisissue to be barred from review by the doctrine of resjudicata We agreewith
the State that Bullington and Ashe are subdantidly disinguishable from the factsin the indant case

188.  Bullington involved a defendant who was sentenced to 50 years to life imprisonment by a
unenimous jury after being found guilty of murder. 451 U.S. a 435-36, 101 SCt. a 1856. Oncethe
quilty verdict was overturned, the United States Supreme Court held that Bullington could not be sentenced
to degth uponretrid becausethefird jury had unanimoudy sentenced himalesser sentence. 1 d. at 444-46,
101 S.Ct. at 1861-62. In Ashe, adefendant wasindicted for multiple murderswhich occurred during one
brief armed robbery of apoker game. 397 U.S. a 437-40, 90 S.Ct. & 1191-92. Hewastried separately
for eechmurder. Hewasfound "not guilty” during the guilt phase of hisfird trid, but was found "guilty” in
asubssquent trid invalving adifferent vicim. 1d. The same evidence was presented in the second trid as
thefirg, but afew witnessescdled inthefird trid improved thair testimony for the State in the second, and
the Sate did not cdl awitnesswho hed, a thefirg trid, failed to identify the defendant as a participant.

Id. The Supreme Court held that once the defendant hed been found nat guilty for the firgt murder, he
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could not betried for any of the other murders during the armed robbery where the evidence wasthe same
and ajury hed previoudy acquitted him. 1 d. at 446-47, 90 S.Ct. at 1195-96.

189. Thefacts of theindant casearenot guided directly by ether case. Smon'sfirg convictionwasnot
reversed by this Court, nor was the jury unanimous in sentenang him to life imprisonment.  Indeed, the
judge sentenced Simon to life because the jury was deedlocked on the matter. The jury's ingbility to
unenimoudy agree on a sentence in no way "acquitted’” Smon of the death pendty. Wha the U.S.
Supreme Court found compdling in Bullington was the amilarities between the guilt and sentencing
phases of trid in acapital murder prosecution under abifurcated procedure smilar to the one employed
in MisSs3ppi courtrooms. Because santenaing was effectivey atrid on the merits of the gppropriateness
of thedeath pendty, aunanimousjury'ssentencewoul d havethe same effect on future prosecutions seeking
the degth pendty as an unanimous jury’s acquittal during the guilt phase of trid on any future prosacution
for thesame aime. However, in the indant case, the State is nat reprosecuting Smon for the murder of
Cherlotte Parker, but trying him for the separate and distinct murders of Carl, Bobbie Joe, and Gregory.
In these repects, this caseis more Smilar to the Stuation addressed in Rodden v. Delo, 143 F.3d 441
(8th Cir. 1998). Thediscussion of double jeopardy in this case guides this Court.

190. Theddendantin Rodden was charged with adouble murder. He wastried separately for each
murder and convicted of both murders. 1d. a 443-44. Similar to the indtant case, the defendant wes
sentenced to life imprisonment for the murder tried in the fird trid and sentenced to death for the other
murder tried in the second trid. On gpped of the second verdict, he dleged that collaterd estoppe
prevented the sscond jury fromrditigating theissue of cgpitd punishment, usngtheAshe and Bullington

opinionsasauthority. 1d. a 444. The Eighth Circuit found no merit to this argument, ting:
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The Double Jeopardy Clause protectsagaing multiple punishmentsfor the
sare offense, see Jones v. Thomas, 491 U.S. 376, 381, 109 S.Ct.
2522, 2525-26, 105 L.Ed.2d 322 (1989), but does not prevent a date
fromsd ecting independent pendtiesfor ssparatecrimes seeKokoraleis
v. Gilmore, 131 F.3d 692, 695 (7th Cir.1997). "Each additiond crime
cregtesafresh exposureto punishment, which may becumulaive--indesd,
must be cumulaive if there isto be deterrence for extra offenses™ 1d.
Thus aserid killer may be sentenced to deeth for killing someone after
bang sentenced to lifeimprisonment for killing someonedsein asgparate
incddent. See id. Smilaly, akiller who murderstwo people a the same
time may be tried separatdy for the two digtinct murders and sentenced
separatdy for eech murder. See Therrien v. Vose, 782F.2d 1, 5 (1«
Cir.1986); Miller v. Turner 658 F.2d 348, 350-51 (5th Cir.1981);
see also Ciucci v. Illinois, 356 U.S. 571, 78 S.Ct. 839, 2 L.Ed.2d
983 (1958) (per curiam) (when a killer murders severd people in the
sameincdent, adate may ssparady prosecute the killer for the murder
of each victim).
143 F.3d at 444.

91. Misdssppi law concerning multiple murders committed contemporaneoudy treets eech act asa
separae offense. Clemons v. State, 482 So. 2d 1102, 1106 (Miss. 1985). See also Wilcher v.
State, 455 So. 2d 727 (Miss. 1984); Wilcher v. State, 448 So. 2d 927 (Miss. 1984). The facts
developed & Smon'stridsdiffered. In Simon |, the State was requiired to prove rape as the underlying
fdony. In Simon 11, the State wasrequired to provethat Gregory waseffectively kidngped when hewas

bound hand and foot, Carl was rabbed when his wedding ring was teken off his amputated finger, and
Bobbie Joe'shome was burglarized when Smon and Carr brokeinto the Parkers residencewith theintent
of committing afdony. The State was not requiired to prove how Carl, Bobbie Joe, and Gregory died in

Simon |, nor were they required to prove how Charlotte died in Simon 11, While the presentation of
cartan evidence was duplicated from Simon | in Simon 11, the dements of each murder required proof

aufficently different from one anather to didinguish each count of murder and its individua haenousness
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when determining whether double jeopardy attached for sentencing purposes. Therefore, the evidence
presented by the Statein Simon | was sufficiently different from the proof presentedin Simon 11 to prove
eech demant of the murders of Carl, Bobbie Joe, and Gregory that the U.S. Supreme Court'sholding in
Ashe isnot violated.

192.  ThisCourt hesexamined thisissue previoudy without dting Bullington inOtisv. State, 418 So.
2d 65, 66-67 (Miss. 1982). ThisCourt foundin Otis that former jeopardy and collaterd estoppe do not
aoply ininganceswhereone defendant hasmultipletrid sfor murdersoccurringindosetempord proximity.
Id. a 67. Inkesping with our precedent, we condude that the issue is without merit and procedurdly
barred.

CONCLUSON

193. Thefdlowing damsfrom Smon's petitionsfor pogt-conviction relief are denied as procedurdly
barred: (1) the daim that double jeopardy is violaed by the death sentences in this case; (2) ineffective
assisance of counsd damsrdating to thefailureto offer corroborating evidence of police brutdity and the
falure to chdlenge the admisshility of Smon's confessonduetothedday inhisinitid gppeaerance; (3) the
dams previoudy raised on direct goped concerning the denid of counsd during Smon's interrogation
before hisfirst gppearance, the change in venue and reullting racid makeup of the jury, the admisson of
Smon's confession &t trid, and the Batson vidation; and (4) thedamsnot raised on direct gpped which
do not rdaeto ineffective assstance of counsd and were not preserved by an objection. The arguments
which dte no supporting authority are aso procedurdly barred, unpersuasive and summerily rgected.
Whenexamined in the dternativeto imposing aprocedurd bar, wefind the doublejeopardy damand the
two ineffective asssance of counsd daims to be without merit. The remaining daims of ineffective
assgance of counsd are without merit as no dam passes both dements of the Strickland test for
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ineffective assstance of counsdl, and it does not gppeer likey that Smon could prove such should he be
aforded a hearing before the trid court. Smon'sdam that a Brady violation occurred is dso reected
onitsmerits. Therefore, we deny Smon leaveto file his petitions for pos-conviction rdief.

194. PETITIONSFOR LEAVE TO SEEK POST-CONVICTION RELIEF, DENIED.

McRAE AND SMITH, PJJ.,, WALLER, COBB, EASLEY, CARLSON AND
GRAVES, JJ., CONCUR. DIAZ, J.,NOT PARTICIPATING.



